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BEFORE THE STATE 80aR0 OF EQUALI ZATI ON
OF THE STATE OF CALI FORNI A

in the Matter of the Appeal of % No. 82R-1034-MW

VIDAL SALSOCN, IucC. )

Appear ances:

For Appel | ant: Terry L. Polley
Attorney at Law

For Respondent: Terry L. Collins
Counsel

OP1 NI ON

Thi s aiyeal I's made pursuant to section 26075,
subdi vi sion (a), of the Revenue and Taxation Code

fromthe action of the Franchi?e Tax Board in denying the
claimof wvidal Sassoon, Inc., for refund of franchise tax

in the anount of $50,963 for the income year 1981.

T7‘UNFESS—UThETmAse specified, all section references

are to sections of the Revenue and Taxation Code as in
effect for the income year in issue.
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Appeal of Vidal Sassoon, inc. .

The question presented by this appeal is
whet her reasonabl e cause existed to excuse appellant's
late filing of its corporate franchise tax return for the
i ncome year ended Decenber 31, 1981. A penalty for
under paynent of estimated taxes for the inconme year ended
Decenmber 21, 1981, has not been contested by the
appel I ant..

Appel lant's corporate franchise tax return for
the i ncone year ended Decenber 31; 1981, was due on or
bef ore March 15, 1982. (Rev. & Tax Code, § 25401,
subd. (a).) On March 15, 1982, a conpleted application
for an automatic extension of tine for filing appellant's

1981 return and a check in the anount of tax expected to
be due was delivered to appellant's mail room in
accordance with appellant's usual practice, with direc-
tisns that %he application and check be mailed that dav
by certified mail. However, the application was not
mail ed until three days later, on March 18, 1982.

The Franchise Tax Board received the extension
request on darch 22, 1982, and denied the request because ‘
it was not tinely filed. Appellant was notified of the
denial on April 27, 1982, but did not file the return
until June 13, 1982. The return was received by the
Franchise Tax Board on. June 21, 1982, The Pranchise Tax
Board assessed a late filing penalty pursuant to section
25931. The penalty assessed was conputed as 28 percent
of the tax. Inits brief, the Franchise Tax- Beard has
conceded that it should have conputed the penalty as
15 percent of the tax (Resp. Br. at 1, £n. 1}. e
Franchi se Tax Board applied appellant's overpaynent as
shown on its return against the loenaltyl | eaving a
bal ance due of $1,705.77. Appellant paid the bal ance
due, filed a claimfor refund, which was denied, and then
filed this appeal.

The Franchi se Tax Board contends that appellant
has not shown that its late filing was due to reasonable
cause and, therefore, the inposition of the penalty was
proper. Appellant argues that the reasonabl e cause
standard applies to late filing of an extension request
and that reasonable cause existed to excuse the Late
filing.. Athough not specifically stated, it appears
that appellant 1s arguing that the extension request
shoul d have been granted, and the return should have been
considered tinely filed since it was filed within the .
time which would have been allowed, had the extension
request been granted
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Section 25402, subdivision (5), provides an
automatic extension of tine if, "in such manner and at
such time as the Franchise Tax 3card may by regul ations
prescribe," the taxpayer files the prescribed form and
pays, on or before the tax payment due date, the anmount
estimated to be due. The applicable regulation is
Treasury Regul ation section 1.6081-3. Cal . Adnmin. Code,
tit. 18, reg. 26422.) Subdivision (a)(2) of the treasury
regul ation states, as a requirenent for the granting of
an automatic extension, that "The agplication nmust be
filed on or before the date prescribed for the filing of
the return of the corporation . ...~ There is no
provision in either the statute or regulation for a
reasonabl e cause exception for late filing of an
ext ensi on request.

Aomellant argues. however, that the reasonable
cause exception of section 25931 is applicable to late
extension requests. Section 2.5931 inposes a -penalty if a
taxpayer "fails to make and file a return required by
this part on or before the due date of the return ar the
due date as extended by the Franchise Tax Board . ..
unless it is shown that the failure is due t? reasonabl e
cause and not due to willful neglect." Appellant argues
that an extension request is a "return" and thus subject
to the section 25931 reasonabl e cause. exception.

di sagree with appellant's contention. The cases cited by
appellant hold only that for purposes of Internal Revenue
Code section 6601(c)(2)(B) (redesignated as Code Sec.
6681(b)(2)(B) by P.L. 93-625 § 7(b)(f), eff. 7-1-75) an
extensi on request may be considered a return, That

| nternal Revenue Code section is unrelated to the issue
before us and we see no reason to expand the courts' |
interpretation to other statutes. I'n addition, -section

25931 applies only to returns required to be filed and an
extensi on request is not required.

Appel I ant al so nmakes policy arguments in favor
of its position. However, these arguments are unsup-
ported Br any authority and, in any case, would be
applicable only to a penalty for failure to- pay tax, not
for failure to file a return. After considering all the
argunents, we conclude that the reasonable cause standard
is not applicable to requests for automatic extensions

and the request was properly denied by the Franchise Tax
Boar d.

Al ternatively, appellant has argued. that

reasonabl e- cause existed to excuse the late filing of its
return. It contends that its reasonable reliance on the
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granzing of the extension request and its reasonable

efforts to O'otain the automatic extension constitute
reasonable cause for the late filing of the retura,
regardl ess of whether the reasonable cause standard
applies to the extension request. The short answer to
tﬁls is that the cause of the return being filed |late was
appallant's difficulty in conmpiling its buggn?§s records,
not the denial of the extension request. uch 2
justification has been held to fall short of reasonable
cause. (See e.g.; | _of Dyn [ ,

al,Cal. St. Bd. of Equal., June F?, 1984.) . .
Conclude, therefore, that reasonable cause did not exist

to excuse the late filing of _appellant's return and, that
the action of the Franchise Tax Board mnust be sustai ned.
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Appeal of Vidal Sassoo-n. Inc.

OQRDER |,
Pursuant to the views expressed in the opinion

of the board on fiie in this proceeding, and good cause
appearing therefor,

| T |'S d2RE3Y ORDERED, ADJUDGED AND DECREED,
pursuant to section 26077 of the Revenue and Taxation
Code.,' that the action of the Franchise Tax Board in-
denying t he claim of Vidal Sassoon, Inc., for refund of
franchise tax in the anount of $50,963 for the year 1981,
be and the same is hereby nodified to reflect respon-

dent's concession that the penalty was irr_'properlty
conput ed, In all other respects, the action of the
Franchi se Tax Board is sustai ned.

Frere a= Sacrimentn, Califmrni2, this 19th day
of Novenber , 1986, by the state Board.of Equalization,

with Board Menbers M. Nevins, Mr. collis, M. Bennett,
M. Dronenburg and M. Harvey present.

Ri chard Nevi ns , Chai rman
Conway H. cCollis , Member
Wlliam M Bennett , Member

Ernest J. Dronenburg, Jr. , Menber

Wl ter Harvey* . Menber

*For Kenneth Cory, per Government Code section 7.9
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